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City Council Office

July 25, 2018

Honorable Mayor and Member of the City Council:

This report was assigned to me by the Audit and Finance Committee and was initiated pursuant to
Chapter 1, Article 43 of the City Code of Ordinances. This report outlines the administrative and appeals
hearing process for both liquor and business licensing and makes several recommendations for
improvements.

An administrative hearing, in the context of municipal government, is any quasi-judicial hearing before
the agency where the goal is to apply a standard or rule to an individual, business, or other application.
The decisions of a quasi-judicial body require findings of facts consistent with the law or ordinance that
support the decision. The decision of the license officer should be rendered in writing to the applicant
or license holder. Decisions of the hearing officer are legally enforceable under laws of the jurisdiction;
however they can be challenged in a court. Additionally, city code stipulates that the City Council shall
hear the appeals of both liquor and business licensees. This report examines both the hearings and
appeals process for consistency and compares findings to those of other charter communities in
Missouri.

The liquor and business license officer reviewed this report, to provide feedback related to the findings.
The draft report was also reviewed by the City Manager and City Counselor, and responses from both
are appended. The Audit and Finance Committee has approved the final report and directed the
Management Analyst to forward the final document to the full City Council. The cooperation of all those
who provided assistance and feedback is greatly appreciated.

Respectfully submitted,

i st

Jordan Ellena
City Management Analyst
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Introduction

Objectives

This review of the city’s administrative hearing and appeals process for liquor and business licensing was
conducted under the authority of Section 2.11 of the Charter of Independence, Missouri, which
establishes the position of City Management Analyst and Article 43 of Chapter 1 of the City Code
outlining the primary duties.

This audit provides findings or conclusions based on an evaluation of sufficient evidence against best
practices. Audits, like this, are intended to provide the City Council and staff with an objective analysis
of programs, policies, and procedures. Policymakers and managers rely on this information to inform
decision making, ensure the organization is publicly accountable, improve performance, and reduce
costs.

This report is designed to:

e Evaluate the current administrative and appeals hearing process for liquor and business
licensing.
e Compare Independence’s process for appeals to other Missouri municipalities.

Scope and Methodology

This review looks at the city’s current process for hearing administrative appeals from business and
liqguor licensing as well as the administrative hearing processes that precede them to identify any
weaknesses in the process. Business and liquor licenses were chosen because administrative appeals
are heard directly by the City Council. The findings of this report are compared with other charter cities
in Missouri in an attempt to identify where Independence might diverge from peer communities. Audit
methods included:

e Collection and review of peer city codes pertaining to administrative hearings and their
accompanying appeals process.

e Interview with the city’s license officer.

e Reviewing information related to best practices in managing licenses.

This performance audit was conducted in accordance with Generally Accepted Government Auditing
Standards (GAGAS). Those standards require that each audit is planned and performed to obtain
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions based on
the audit objectives. The evidence uncovered during this audit provides a reasonable basis for the
findings and conclusions based on the objectives. No information was omitted from this report because
it was deemed privileged or confidential.

Background

An administrative hearing, in the context of municipal government, is any quasi-judicial hearing before
the agency where the goal is to apply a standard or rule to an individual, business, or other application.
The decisions of a quasi-judicial body require findings of facts consistent with the law or ordinance that
support the decision. The decision should be rendered in writing by the hearing officer to the applicant



or license holder. Decisions of the hearing officer or body are legally enforceable under laws of the
jurisdiction; however they can be challenged in a court. Some examples of administrative hearings in a
municipal setting include: nuisance code enforcement hearings, disciplinary hearings, and license
revocation or suspension hearings.

Quasi-judicial hearings are different from legislative proceedings. Legislative actions formulate rules to
be applied to all future cases. Legislative actions include, but are not limited to, adoption and
amendments to municipal codes, zoning codes, and personnel rules. Where legislative actions establish
public policy and rules applicable to groups of property or people, administrative hearings affect
individual properties or parties. Again these hearings involve the application of established standards
and rules to individual facts to take specific actions consistent with existing law or ordinances.

Before the decision of an administrative hearing officer can be challenged in court there is often an
internal appeals process for individuals or parties who feel aggrieved by the decision of the hearing
officer. As you will see later in the report the process for such an appeal can take many forms but a
basic structure exists. That structure allows for an impartial decision making body or individual, without
bias in the case, to hear arguments as to why the original decision was in error. The decision in the
administrative appeal is also rendered in writing to individual or party appealing it. This audit
specifically looks at the administrative hearing and appeals process for business and liquor licenses as
the appeals process for both require the City Council to hear appeals of decisions of the license officer
related to suspension or revocation of those licenses.

Evaluation Criteria

A review of pertinent literature and case studies related to administrative hearings and appeals has
revealed a set of expectations, if not legal requirements, for such processes. Below is the list of criteria
noted that help inform the evaluation of the city’s current process.

Notice

Adequate notice is an essential element of due process. Notice is necessary to give the party a chance
to defend charges before penalties are imposed.

Right to be heard

A person facing possible loss of a license has a right to defend themselves and present their side of the
dispute to the hearing officer making the decision. The ability to bring evidence and to respond to
evidence presented against them is also important.

Fair hearing

An administrative hearing should be conducted in such a way to ensure the decision maker, is free from
bias for or against the party. This should be the case for both the administrative hearing and any
subsequent appeal.



Findings

Administrative Hearing Process

City code allows for the license officers to revoke or suspend a liquor or business license for a number of
code violations. The process to revoke or suspend a license as outlined in city code calls for an
administrative hearing held by the license officer. This hearing allows for the licensee to hear the
violations cited against them and for them to respond. Following the hearing the license officer must
notify the licensee of their decision and/or action being taken (revocation, suspension or no action).
The minimum notification requirements for administrative hearings for business and liquor licenses are
spelled out in the pertinent chapters and sections of city code; business licenses in section 5.01.017 and
liquor licenses in section 2.06.002. While these code sections lay out a similar process to each other, the
sections are not identical.

The process outlined in section 2.06.002 for the suspension or revocation of a liquor license calls for at
least 10 day written notice before the time and date of the hearing. Notice shall set forth the reasons
for the hearing and commanding the licensee to appear and show cause as to why the license should
not be suspended or revoked. The notice is to be hand delivered to the establishment or sent via first
class mail to the managing officer and business owner. Notices sent via mail are presumed received 3
days after being mailed. Within 10 days of the hearing the license officer is to render a final decision to
the licensee in writing. When a license in ultimately suspended or revoked written notice is to be given
that identifies the specific violations.

The process in section 5.01.017 for the suspension or revocation of a business license is less specific on
the amount of notice required before an administrative hearing is held (i.e. it does not specify at all) but
requirements around mailed notices and notification following the decision to revoke or suspend are
the same. First class mail is presumed received three days after mailing to the last address on file for
the business licensee. The license officer may also choose to deliver the order in person and is effective
immediately. Because section 5.01.017 does not lay out requirements for notice before an
administrative hearing, staff is relying on the Administrative Hearing Procedures for Revocation or
Suspension of Business and other Occupation Licenses document (Appendix A).

Administrative Hearing Procedures

As mentioned above, the specific sections of city code which pertain to the administrative hearing
process are similar is post hearing notification of decisions to the licensees however one is specific on
notification before a hearing while the other is not. The existence of an administrative procedure
attempts to bring consistency to the both processes. This is both good for the licensees who are assured
their cases are being dealt with in a consistent and fair manner across the board but the consistency also
helps the license officer manage an efficient system for administrative hearings.

As part of this audit these administrative procedures were examined. Two specific items were identified
warrant adjustments to the written procedures. The first relates to the amount of time required for
written notice before the date set for an administrative hearing. The procedures document cites section
5.01.07.B as requiring at least five days’ notice before an administrative hearing on a business license.



My reading of the indicated section does not find such a requirement in that section or any other
section of this chapter. Staff indicated that they generally give two full weeks or 14 days’ notice for all
administrative hearings. The Management Analyst’s recommendation is to remove the reference to
the 5 days in section 5.01.07.B and to treat both with at least 10 days’ notice moving forward. |If
staff’s internal policy is to send notice by mail two weeks before the hearing date this would align well
with code requirements and make administration simpler.

Another area of potential need to update these procedures relate to the days and timing of
administrative hearings. The procedures require the license officer to set aside Tuesday and Thursday
mornings for administrative hearings. During our interview, the license officer mentioned that this
requirement does not offer flexibility for him to schedule hearings. Timing and scheduling of conference
rooms in the department can be tight. The original intent was to provide consistency for licensee and
staff alike, however due to the current volume of hearings and the flexibility needed to accommodate
other administrative hearings held in the department, this provision has become a hindrance. At the
license officer’s suggestion, the Management Analyst concurs that these procedures be updated to
remove a reference to days of the week or times for future administrative hearings. This change
would allow the license officer to schedule hearings with more flexibility and provide better customer
service to those licensees required to appear.

Administrative Appeals Process

Any licensee, applicant, or permittee who feels aggrieved by the decision of the liquor license officer to
suspend or revoke a permit or license has the right to appeal. City code Section 2.11.001 states that an
aggrieved party must file a written appeal with the City Clerk, within five (5) days of notice of the
original decision by the license officer. The written appeal shall include a copy of the order or decision
and state that the decision was wrongly held by the liquor license officer. At that time the City Council is
to fix a time and place of the appeal hearing and notice is sent by the City Clerk to the appellant and the
license officer. The license officer is entitled to appear in the defense of his or her decision. The
findings of the City Council shall be final and the findings shall be served to the appellant within five (5)
days.

City code section 5.01.018 lays out the appeals process for business and occupations licensees who have
had a license suspended or revoked. They are substantially the same as a liquor license appeal with a
few specifics. A written appeal must also be filed within five (5) days of the receipt of the license
officer’s decision to deny, suspend, or revoke a business license. The requirements of the actual appeals
document are the same as they must provide to the City Clerk a copy of the original decision and a
notice that the decision was made in error. Council sets a date and time for the appeals hearing and
notifies the appellant and the license officer. The City Council may increase or decrease the suspension
period or other penalties levied by the License Officer. Following the Council’s decision the City Clerk
provides the appellant with a written notice of the City Council’s decision via first class mail. Again this
is the final decision in the administrative appeals process.

As mentioned above, there are a few specific differences in the two appeals processes as described in
city code. They mainly have to do with the business license appeals process being a bit more detailed in
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city code. Specifically, city code section 5.01.018 lays out a few aspects of the process before the City
Council. One, their purpose is to determine whether the license officer correctly applied the provisions
of the pertinent chapter of the code. Two, that the burden is on the appellant to overcome a
presumption that the license officer correctly applied the provisions of the city code. Three, the license
officer presents the case to the City Council and that the appellant either in person or through counsel
can present evidence in support of their case. Four, the City Council has the opportunity to ask
qguestions of all parties represented. It is the opinion of the Management Analyst that there is nothing
that would prevent the City Council from utilizing these four grounding principles during appeals of
liquor license decisions as well.

The City Council has historically set appeal hearings following a regularly scheduled council meeting.
Those meetings prevent calling numerus special sessions and are generally resolved in a short period of
time. However, these appeals happen so infrequently that City Council members tend to forget the
process between hearings and often get confused about the process and what differences, if any, exist
between a liquor appeals and business license appeals hearing. The Management Analyst recommends
that the City Council adopt additions to their Council Rules of Procedure to specifically outline a set of
procedures for all appeals hearings. The four steps outlined in section 5.01.018 of business licensing
chapter should be the basis for the defined procedure.

Appeals Process Compared to other Municipalities

A review of the city codes of peer communities in Missouri revealed that administrative hearings across
the board a handled in much the same way. For that reason this report will not expound on a
comparison of them. However, there are differences in the way municipalities deal with administrative
appeals. There are two main ways that others deal with them. The first is a direct appeal to the city’s
chief administrator or their designee. In most cases this takes the form of the city
manager/administrator appointing an appeals officer either permanently or on a case-by-case basis to
hear administrative appeals. This could be permanent position, a department director, or other senior
administrator. The other main form of appeals process in other charter communities is an appeals
board. Usually composed of three individuals, the appeals board is tasked with hearing all relevant
appeals and making a final determination. This type of board more is common when dealing with liquor
licenses and usually include three staff members or two staff members and one member appointed by
the City Council. Table 1 below gives a brief description of the findings from peer cities in Missouri.

Table 1. City code provisions related to administrative appeals hearings

Blue Springs City Administrator appoints hearing officer for all appeals

Liquor License Review Board hears appeals
Cape Girardeau | Department director holds hearing at request of license officer or
licensee

Liquor License Review Board hears appeals
Columbia Department director holds hearing at request of license officer or
licensee

City Council hears cases pertaining to liquor licenses

Lee’s Summit ) . ) .
Director of Liquor Control recommends action prior

Springfield City Manager or designee hears all appeals




St. Joseph Appeal made to pertinent department director

Source: review of pertinent city code chapters related to business or liquor licensing

This review directly reveals that Independence is fairly unique with our appeals process involving City
Council. It is probably most common in smaller jurisdictions where the number of appeals tend to be
small. The difference in approach can be attributed to a philosophical view about whether the
administrative appeals process is better served by professional staff or by the collective wisdom of the
governing body of the municipality. Neither system is inherently better than the other. Both are
acceptable ways to handle appeals as long as the individual’s due process rights are maintained. The
city’s current system of administrative hearings and administrative appeals meets the criteria discussed
above.

Based on recent trends, the current appeals system appears adequate to accommodate the number and
complexity of administrative appeals. Tables 2 below, shows the number of administrative hearings and
appeals for both business and liquor licensing during the previous year. City Council is able to provide a
satisfactory level of review and have been able to address appeals in a timely manner. Should the
number of appeals dramatically increase in the future, the City Council may wish to explore
implementing a different process. At this time it is not necessary to amend city code or otherwise
change the administrative hearing or appeals process. However, City Council has expressed some
concern with the process of the actual appeals hearing. A formal process that prescribes the hearing
step by step would address those concerns. Having a clear set of procedures for holding these appeals
hearings would give the Council and appellants more confidence in the process.

Table 2. Number of Administrative hearings and appeals heard during FY 17/18
Administrative Hearines Licenses Licenses Administrative
g Suspension Revoked Appeals
Business Licensing 8 1 1 1
. . . 49
Liquor Licensing (39 employee permits*) 11 0 1
* Employee permit hearings held in combination with hearing for liquor license holder)

Recommendations

1. Inthe Administrative Hearing Procedures document, under City Code Requirements, remove the
reference to the 5 days in section 5.01.07.B and give both business and liquor licenses at least
10 days’ notice moving forward.

2. Inthe Administrative Hearing Procedures document remove references to days of the week or
times for future administrative hearings. Allowing the license officer to schedule hearings at his
or her discretion moving forward.



3. City Council should adopt additions to their Council Rules of Procedure to specifically outline a
format or script for appeals hearings. The new council procedures should outline the following:

e The purpose of the appeal is to determine whether the license officer correctly applied
the provisions of the pertinent chapter of city code.

e The burden is on the appellant to overcome a presumption that the license officer
correctly applied the provisions of the city code.

e A script by which the license officer presents the case to the City Council and that the
appellant either in person or through counsel can present evidence in support of their
case.

e That City Council has the opportunity to ask questions of all parties represent.

4. If the number of administrative appeals dramatically increases in the future, City Council should
consider code changes that would send appeals to the City Manager or their designee. At this
time | do not recommend making changes to City Code.



Appendix A: Administrative Hearing Procedures for Revocation or
Suspension of Business and Other Occupation Licenses

Cily uf Independence, Missonri
Administrative Hearing Procedures lor Bevoeation or Sospension of Business and

COrther Crecupation Licenses
Efleciive: Febeuacy 1, 2014

Aunthority

A authorizad by the City Code (Scetion 206001 003 Alcoholic Teverages aml Section 301017
Biusinese ad Oveopation Licensss) the Licenas Cffieer has the sutheriby o revake, suspend or deny o
licenses, ‘These Sectiona afthe Cnde asmablask the mimimoem meocedures the Livense Oicer st Fallew
crensidering tha auapension, revocuelion, of denial of liguaor and business lizenses, 'The Lisense OFffleer has
the autherly Lo develap processes tor handling admirisorative hearings thac are nel in conllict wich Lthe
Cande,

Purpime

The purpise ol this administeative procedure 15 e preside the Beacing, proesdurcs toe che revesatinn,
amspension ur denial of a licensed business or a business renewing tacir liquer or pusiness leenye. e
purpose ol thess administeative procedures is o ansure findamental procedml die proses prowetion G
e g Pridual ar tosiness entity holding a liquer or business fcense.

Cily Code Requireinenis

Seelivn 2,060,002, 0 reguires the Clie il weillen nolise o due lieensss af least ten (M0 dave prior to the
date gt tor the Administrative Hearing reganding the revacadion or suspension of a ligwr [Beense, Saclivg
FOTVTH royuirey U ity mail wietlen ncuce wethe leensee ol st fve 030 days prio e date 2 o
Lhe Adminislralive [learing regacding the revocalion o susponsion of 2 besiness leonss, The wrimen notiee
al the Administrative earing may alo be hand deliveral o the manazioe citicer for the liccosed buziness

T weritton baaring, notice B the revocation cr suspenaen of license will inclode the specific rensons for
the possible auspension ar revoeation of the ficenge and the time and plase of the Administrative Hewring.

Adrninisloelive Begoiremenls

A depariment {Polive, Cormoanily Develeproens, Tvalik:, P, vie ) will previde prolinvoarily oocitication
L e Licenne 0 Tcer ol umy illegal avtivives or iy Code violadions the Ciey teprescotative has observed
al a licensed business, This preliminary infhemation will include the name of the business, business
address, vpe of vialatinn ahserved snd date and time ot the alleged violaion.

[ipon receiving e preliminary infummation from the depariment, e Ticense Ol Tcer or designes will
make o record of this inlurmation. The Cioense Oicer will Zormally coguest the deparboest diccior
prowide the Tullewing inlormmtion egarding the alloged violation:
o Copy o' the incident repon whish shall inslude the date, tme and lestien o the vieltion,
the ramefs] and date(=h of nirth of the pemand2) committing the alleped vislaton, and the
names of wimesses, 1 any;

o Cogy olibe Geld tes! cesules ol any suspiciows producl:

o wamefs} of the personnel eondueting the ficld test of any suspicicus product;



City of Independenee, Missouri
Administrative Ilcaring Proecdures for Revoeation or Suspension of Business and

Other Occupation Licenses
Effective: February 1, 2014

o Name(s) uf the any individual that will serve as witnesses for the depuriment during nn
Adminisirutive Tlearing:

o A written summary of events lesding up 5 the alleped iFegal activity und meluding »
reference (o the ¢pecilic Cide Section this alleged illegal uctivity violutes: and,
v Any addrional infarmation which wonld be relevant o the Administiative Hearing, process
TIpon receipl and meview ol this infemmation the License OfMcer will determine if the complaint or violation
ad evidence i sullicival envugh b justily conducting an Adminisirtive [Tearing [or suspension or
revogation ol the license, I an Administrative Hearing is wanranted the License Otficer or desiznee will
prepane wrillen nodios ol the Admimistrative Hearing and delivey ta the licenses as preseribed by the Code

and Lo Use departmenl direclor.

The License OMicer will sel uside time on Tuesduy and Phursday mamings for Adminisoradve Hesrings
wgarding [he revevalion vr suspensivn o business livenses and clher Ecense violations,

101 the vegponsibtlivy of the deparavent seeking the hearing to consult with the Law Department about any
questions they may have aboul the process.

I'he: licensee ean have fegal representation at the Administative 1leering.
The Licenae Officer will comduct the Admmistrative Hearing, | he pracess will be as tollows:

Dezparument will present their evidunee asuinst the licensee;

(e

¢ Lieensec will present evidence afier stafl concludes their case;
< Rebutial will be alliwed by depariment and heensee:
o License Qfficer may ask questivn: ol either department or liveose,
e Licenss Otficer will allow departnant and hen the livensee e make @ clusing stalement; und.
o License Officer will elose the sdminisrrariva heasing
Fellowiog the Adninisteative Hearing the License OO eer will evaluate Use evidenee and information
cesented Juring the Administative Hearing Lo deterame iF the business lisense should he suspended or

revoked,

license Officor will issus o weimtee ruling ou e case within e 110) business days aller the date of the
Adminiatrative Hearing,

The weritlen zuling will include instructions regarding the appesl prowsss of the License Officer’s decision
10 suspend of ravole a business lvense.




Appendix B: City Counselor’s Response

Oy of « Hucperdonce.

MEMORANDUM
Law Department
DATE: Juac 12, 2018
O Jordan Ellena, Management Analyst
FR{OM: Nayla Bishop Schwartz, Cily Counselor Tnﬁh/

SURJECT: Repart No. 17-02
Review of the Liguor and Business Liconsing
Administrative Hearing and Appeals Process

I have roeviewsd the draft report for Beport Mo, 17-02, Review of the Liquor and
Businces Licensing Administrative llearing s Appesls Process. 1 am of che
ooindon thst there is nothing conrained withn the drall repe:st that weould
cxposc the Clty o d lawsuil, Furthermore, it is my opinicn that the draft reporc
wolld not qualify for an execulive session discussion before cither the Conneil
Andit and Finance Cemmilies or Lhe Chy Council.

L

LR FIRESEIA L ASDPRIYILLAGED
TH-E ILOTAATICN GOHTAIRCE 1N 7RIS SORYUSSATICN 2 ATTORMSY PRIV LEGET SYIT CEMEID RTGRL 1 CORaT I8 HTEMDED THLY FOR

TIFE LSF 3 THE IMRRIGGISL HAMED AESYE. THE IMFORNAT Y 3 ATTORR-Y VaulldE FUCLIET FHLC@RED 1M SMTEEIFATER OF POTENTIAL
[ETITHER 3 1L ILADER OF THIE MESSOCE IE %37 THE HTERNER KR ek, YOI ARE FERESY SCTIFIED TAT AR DISSCMIEAT Y
S, W OF GO0 RS CF THE COURRIEICATION I8 SEUARCE 1IH S0CH INFORMATIGH 12 STRIST_F *RCIEITED.
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Appendix C: City Manager’s Response

MEMORANDUM

Clty Manager's Office
DATE: June 26, 2018

TO: Jordan Ellena, Management Analyst y

TRRI T
FROM:  Zachary Walker, City Manage.?;z.,&\/)”
~
SUBJECT: Audit of Code Enforcement 'éasss

Thank you for the opportunity to review your audit of the city's administrative hearing
and appeals process for liqguor and business licensing. The fndependence for All
Strategic Plan challenges staff to improve customer service and communication. The
Regulated Industries Division of the Community Development Department is leading in
this effort. By consolidating disjointed staff and services under a single umbrella in the
Community Development Department, we are able to respond more efficiently to
business customer nccds.

Thank you for identifying customer servica improvements that can be made in the
administrative hearing process. Staff concurs with your recommendation to ensure that
both business and liquor license hearings receive at least 10 days' notice moving
forward. This will be easier for staff to adminisler on a consistent basis and will provide
our custorners with ample time to prepare for the hearing process.

| am particularly supportive of your second recommendation to remove references in the
Code to the days of the week or times for future administrative hearings. This will give
staff more flexibility to schedule hearings at times that hest accommodate the applicant
and othar staff prionities. This is a simple measure to enhance customer service.

Thank you for your research that indicates Independence is dissimilar from many of its
peers thal assign appeal hearings to staff or citizen boards. Consistent with your fourth
recommendation, we will continue to monitor the volume ol appeals to determine if an
alternative approach is needed in the future.

Again, thank you for your thoughtful audit and for the opportunity to review your findings
and recommendations.
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